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The main objective of the copyright law is to give authors an incentive to
create and to promote their creative activity by giving full protection to their
intellectual moral and economic interests. The moral rights are important for
protection of moral interests of the authors. These essentially include the right
to make public a work which has yet not been published; right to decide
whether his true identity on the original work should be disclosed or it must
appear as pseudonym; the right of protection of integrity of his work against
distortion, mutilation or other modification against his will. Over and above
these, the exploitation of a work prejudicial to the honour or reputation of
author constitutes violation of his moral rights.

To sustain creativity along with moral rights, certain economic rights are
also given to the creators of original work in the nature of exclusive rights to
make profit by commercial exploitation of the work created by them. ‘Adap-
tation’' of a work as the exclusive right of the creator of original work is
included in the copyright law of India with a view to reward authors and allow
them commercial exploitation of their work in related fields.

Todojusticetoany writing on copyright in music, its history and evolution
must be traced first. The western commercial interests of today claim that
Indian music is at best ORAL and cannot be written down in notation. As the
copyright is available only in a work which is in writing? and has a definite
form, they argue, that creators of Indian music can not enjoy the protection of
any copyright laws. They conveniently forget the fact that the earliest form of
music writing is found in the shape of rock inscription in Tamil Nadu.? This
inscription in clear form indicates the names for the sharps and flats of the notes
inthe octave. This inscription which has withstood the fury of nature for almost
thirteen centuries strongly refutes the western allegation of impossibility of
putting Indian music in written form.

The current concepts of copyright which depend mainly on west have been
solely responsible for non-availability of complete copyright protection to
Indian music. To understand this, it is important to know the socio-economic
conditions under which authors worked and developed. Small communities
being the norm in ancient India, creativity was at the root of community living.
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Bards created songs for various festivals. This creation was more of a duty than
a means of subsistence. The professional musician was born when this group
of creators of music developed their skill and moved from one place to another
and entirely depended on their music for their sustenance. They were patron-
ized by kings and the temple trusts to write, sing and perform in their praise.
Their life was easy and they were earning adequate amounts for their
sustenance. This was a period of glory for the Indian music.

With the British coming as merchants and then taking over the adminis-
tration in India, the musicians were reduced to abject poverty because the
foreign rulers took over most of the kingdoms which supported these musi-
cians. Since these people had come mostly as traders and their interests were
commercial, the gramophone disc manufacturers alsoentered the country. This
gave anew lease of life to local musicians for dissemination of their creations.

Though these gramophone companies were competing with each other,
their approach to local talent was ruthless. For one time payment to these
creators, these companies took away all the rights in the works of these
musicians. Unfortunately, this practice of one time payment for all rights in
one’s creation, which has continued uninterrupted into 20th century is respon-
sible for exploitation of all creative people.

The Indian Copyright Act, 1957 inclearterm gives ownership of copyright
in a musical work to the composer by making him the first owner of his work.*
The Act defines composer® of a work as the person who actually composes a
musical work. This means that the law recognizes the right of authorship only
ofa person responsible for planning, arranging and composing a work. The fact
that he has utilised the materials procured by others is not relevant, if he has
not copied it.

It seems that the Act gives sweeping rights to authors,® but in fact adding
proviso to these rights, the authors are greatly restrained in the exploitation of
these rights by making the employer the first owner of copyright in a work if
executed in the course of his employment or under ‘contract of service’. A
person is presumed to work in the course of hisemployment if he creates a work
in the performance of a duty under his ‘contract of service’.” A person is under
contract of service if he is employed by another to do work for him under his
control, so that he can direct the time when the work is to be done, direct the
means to be adopted to do the work and control the method in which the work
is to be carried on.

The Indian Copyright Act, 1957 provides that copyright shall, subject to
the provisions of this section and other provisions of the Act, subsist through-
out India in the following classes of work, that is to say :
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(a) original literary, dramatic, musical and artistic works;
(b) cinematograph films; and

(¢c) records.?

The plain reading of this section implies that the protection is available to
the literary, dramatic, artistic or musical works provided they are original. The
word’ ‘original’ is not confined to a field which has not been explored hitherto
by any other person, either in respect to ideas or material comprised therein.’
The copyright law is not concerned with originality of ideas but with the
expression of thought in print or writing. The originality which is required
relates to the expression of thought, but the Act does not require that the
expression must be in an original or novel form, but only that the work must
not be copied from another work and that it should originate from the author.

Thus to be entitled to copyright, the paramount element of novelty and
originality must be present in the musical work.'° The protection of copyright
can not be availed if these are only variations from or additions to an already
existing musical work nor is this available if the old tunes are made use of by
a person.'" The musical piece to be original need not essentially be a new
creation, an absolutely new arrangement of an old piece may be subject fit for
protection under the copyright laws. In case where the musical work is more
than a slavish copy with changes, the new composition must clearly show
exercise of creative genius as distinguished from a mere application of
mechanical skill.'? Unfortunately, in the sphere of popular music the concept
has been narrowed to include slight variation in rhythm or harmony of accent
and tempo to give it the colour of originality."

The Indian Copyright Act designates musical work as any combination of
melody and harmony or either of them, printed reduced to writing or otherwise
graphically produced or reproduced.'* Thus the plain reading of this section
shows that the musical work in printed, written or graphic representation only
are covered and does not afford protection to the work in its acoustic
representation. Like literary or dramatic work, copyright to musical work does
not depend on its merit. Mere collection of notes constituting composition is
a good subject matter and can afford protection to such a composer. The
question of infringement can arise only if to an average person the two
melodies sound the same. The lack of musical merit has never been and can
never be an impediment under copyright law.'

In India, the best medium for dissemination of music has been the Indian
cinema, since music forms an essential and integral part of this medium of mass
entertainment. The Indian Copyright Act makes the composer the author,
consequently the owner of the copyright in his composition'® and the producer
or owner of the film on its completion as its author or owner.'” According to
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Indian Act, “the copyright in a cinematographic film or record shall not affect
the separate copyright in any work in respect of which or a substantial part of
which, the film, or as the case may be, the record is made”."® This coupled with
other provisions open up possibilities of multiple rights in the inputs that have
gone into giving the film its final form by showering an exclusive right on the
author of a musical work an exclusive right to perform the work in public."
Unfortunately, the Act also showers the owner of the film with the right to
cause the film to be seen and heard in public.?’

This right given to the composers for public performance cannot possibly
be exploited by them since the film maker who has a conflicting right of public
dissemination always binds them by ‘contract of service’ rather than ‘contract
for service’.

This conflict of interest between Indian Performing Rights Society and the
Exhibitors Association of India came before the Supreme Court of India in
1977.2' In 1969, the IPRS imposed fees for public performance of composers
of musical works. Copyright Board having jurisdiction under section 35 of the
Act held that the composers of music retained copyright in musical works
which formed part of the sound track of the film if these works were written
and the composers had not validly transferred these rights to the owners of the
film.? The High Court while reversing this decision of the Copyright Board
held that the producer of the film becomes the first owner of copyright where
there is valuable consideration. Composer can claim copyright only if the
producer by agreement in writing and signed by him allows the composer to
retain the copyright in music which forms part ofthe film. Thus, the High Court
made it amply clear that the composers of music had no copyright in such
musical works which could be validly assigned to the Performing Rights
Society.

The Supreme Court in appeal took up two questions:

(a) Are existing and future rights of composers entitled to assignment
under sections 18 and 19 of the Copyright Act, 19577

(b) Can the same rights be defeated by a film producer with the help of
section 17 of the Copyright Act, 1957.

The Supreme Court while reversing the ruling of the High Court on the
question of composers’ rights of assignment held that the composers and
lyricist have a right of assignment present and future by virtue of sections 18
and 19 ofthe Indian Copyright Act.”? On the second question the court accepted
the possibility of conflict of interests between the two. The court, in order to
settle the dispute, invoked the principle of “harmonious and rational construc-
tion” and negatived the idea of “mechanical construction”. The court
observed:



COPYRIGHT IN MUSIC : EVOLUTIONS CONFILICT OF RIGHTS 105

According to proviso [b] to section 17, when a cinematograph film
producer commissions a composer of music or a lyricist for reward
orvaluable consideration for purpose of making his cinematograph
film or for composing music or lyrics i.e. the sounds for incorpo-
ration or absorption in the sound track associated with the film, he
becomes the first owner of the copyright therein and no copyright
subsists in the composer of the lyric or music so composed, unless
there is a contract between the composer on the one hand, and the
producer of the film on the other.

From the above, it is clear that the court held that the rights of the
composers and lyricists can be defeated by the film producers by taking the
help of section 17 of the Copyright Act. This ruling of the Supreme Court
somehow overrides the views expressed in 1968 by Andhra Judge? who had
held that an author engaged on a fixed remuneration is not the servant of the
publisher and unless a contrary view is expressed in the contract, the copyright
vests in the author.

The Andhra decision shows that to decide the question of copyright when
section 17 of the Act is involved, the court must proceed with abundant caution
before denying the rights to the authors. Unfortunately, the Supreme Court did
not go in for close analysis which would have revealed many more conflicts.

It could have found that the Act clearly defines and allows multiple rights
unaltered by assumed rights of the film producer. The scrutiny would have
revealed the clear protection afforded by the Act to the combination of melody
and harmony and not the material on which it is printed or graphically reduced.
The Supreme Court’s decision has, therefore, by not putting emphasis on terms
of contract and findings on the basis of evidence, continued the uncertainty
which allows the continued exploitation of composers and lyricists by owners
of the copyright in films of which music is an essential part.
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