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Marriage laws in India have unequivocally shown a clear preference for 
monogamous marriages, I with the notable exception of Muslim law which 
permits polygamy. Except Muslim law, every other personal law and the 
secular law of marriage in India, render the bigamous marria e not onl 
void,2 but also criminal under Section~ ail n Ian Penal Code, 1860.3 

Again, barring Muslim law4 none ofthe personal laws treats conversion by 
a spouse, from hislher religion to another religion, as a ground for automati­
cally dissolving the marriage. Under other personal laws conversion of spouse 
is only a ground for div~ce to the aggrieved spouse. S 

Because of the fact that Muslim law in India allows polygamy, a husband 
who intends to contract a bigamous marriage finds conversion to Islam as the 
easiest way outto enter into another marriage, without divorcing his wife under 
the earlier monogamous personal law. Can such a husband be held guilty of 
bigamy under Section 494 IPC? ' 

This is exactly the question which was raised in Sarla Mudgal v. Union 
of India. 6 In this case, a Hindu husband married under Hindu law, solemnized 
the second marriage according to Muslim law after effecting conversion to 
Islam. On being prosecuted for bigamy under Section 494 IPC, ' he contended 
that being a Muslim he could contract second marriage and IPC would not be 
applicable to him. 

An examination of the Section 494 ofIPC may help us to find a solution 
t9 this issue. The ingredients ofthe Section as pointed out by the Court are :(1) 

'\./having a husband or wife living, (2)~rries in any case, (3) iJ:yWhich such 
marriage is void, (4) by reason of its taking place during the life of such husband 
or wife . ./' 

It may be noted here, that the expression "marries in any case in which 
such marriage i~ void by reason of its taking place during the life of such 
husband or wi fe" in Section 494 IPC, means that a person who marries second 
time during the life of his or her first spouse would be punished under the 
Section, only if such second mat;iage is not recognised by his or her personal 
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law. The above expression merely emphasises the fact that ~Iess a person is 
rohibited by the law to which he is subject in the matters of marriage and 
ivorce from marrying more than one wife, he is not tobe punished under 

Section 494 IPC.81t is because ofthis reason that no Muslim male (marrying 
according to Muslim law) can be punished under Section 494 for taking the 
second or third or the fourth wife. 

It is a well settled principle of matrimonial jurisprudence that in connection 
with marriage the personal law must be applied.9 In testing whether the first 
marriage of a Hindu husband with a Hindu woman was subsisting ornot at the 
time of his second marriage with a Muslim women, after he became a convert 
to Islam, the principles of Hindu law ,should be applied; but in testing the 
validity of his second marriage, the principles of Muslim law should be 
applied. lo \ > 

In other words, in the case of second marriage after conversion, the 
question whether a person's second marriage is void for deciding whether he 
should be exposed to the penalty of Section 494 IPC, involves reference to the 
personal laws ofthe parties to the second marriage. Thus, unless and until the 
second marriage ofthe apostate is void under the personal laws of the parties 
to the second marriage, the requirements of Section 494 are not fulfilled and 
consequently there could be no prosecution. 

In Sarla Mudgal case their Lordships oftheSupreme Court, while ruling 
that all the four ingredients of Section 494 are satisfied observed : 

G' A second marriage by an apostate under the shelter of conversion ofIslam 
would nevertheless be a marriage in violation of the provisions of the 
ACt."11 

This observation is surprising. It is not understood as to how the validity 
ofthe second marriage be judged according to Hindu Marriage Act. Although 
Hindu Marriage Act makes monogamy a rule oflaw, there is~o provision by 
which the second marriage, solemnized outside Hindu law, can be rendered 
v2i!-Thls is eVident from an analysIs ofthe relevant provisions oftbe Hindu 
Marriage Act. 

According to Section 5(i), marriage may be solemnized between two 
Hindus, if neither party has a spouse living at the time of the marriage. 

Section 11 rendering such marriage void provides inter alia, that any 
marriage solemnized after the commencement of this Act shall be null and void 
and may on a petition presented by ei ther party thereto againstthe other party, 
be so declared by a decree of nullity, if it contravenes the condition specified 
in clause (i) of Section 5. 
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Section 17 of the Act providing punishment for bigamy states that any 
marriage between ~o Hindus solemnized after the commencement ofthis Act 
is void i fat the date of such marriage either party had a husband or wi fe living, 
and the provisions of Sections 494 and 495 of the Indian Penal Code, 1860, 
shaH apply accordingly. 

One ofthe grounds 0 f di vorce under Secti on 13 ( I )( i i) is thatthe other party 
I has cea~ed to be a Hindu by conversion to another religion. 

/ It is clear from the above provisions of Hindu Marriage Act (hereinafter 
referred to as HMA) that the scope of the Act is limited only to the marriages 
between two Hindus. If a man and a woman, both Hindus, want to marry, then 
one ofthdrequirementsofa valid marriage under the Act is that neitherofthem 
should have a spouse living. If any of them has a spouse living, then the 
requirements of clause (i) of Section 5 is not satisfied, and marriage becomes 
void under Section 11 and subject to penalty under Section 17 ofthe HMA and 
Section 4941PC. In case of the marriage of apostate husband with a Muslim 
woman, none ofthe parties to the marriage is Hindu, therefore the provisions 
ofHMA making the second marriage void and penal, are not applicahle to such 
mamage. 
~ 

/ , '" !. 

The Supreme Court has made reference to some old cases to emphasise that 
conversion to another religion by one or both the Hindu spouses does not 
dissolve the marriage and therefore the second marriage is void. Interestingly, 
however, all the cases referred by the Court are those cases where the apostate 
wi fe after embracing Islam contracted the second marriage. Since Muslim law 
does not recognise the right of Muslim woman to have more than one husband, 
the second marriage was held void and consequently the offence ofbigamy was 
made out. But, not even a single case has been mentioned by the Court where 
the apostate was the husband. 

The Supreme Court found support in a judgment of the Madras Hi~h 
Court, 12 wherein a Division Bench of the High Court dealing with a mamage 
under the Special Marriage Act, 1872 held : 

"The Special Marriage Act clearly contemplates monogamy and a person 
married under the Act cannot escape fro!fl its provisions by merely changing 
his religion. Such a pers()n commits bigamy if he marries again during the 
lifetime of his spouse and it matters not what religion he professes at the time 
of the second marriage ... . " 

The Supreme Court ' s reliance on this decision does not appear to be 
appropriate in as much as the provisions of Special Marriage Act are different 
from those ofthe HMA which came to be adverted to in Sarla Mudgal. The 
relevant provisions of Special Marriage Act, 1872 under which the Madras 
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,-r decision was given are: 
I 

Section 2 (corresponding to Section 4( a) ofthe 1954 St>ecial Mamage Act) 
provides that marriage may be celebrated under this Adwhen neither party at 
the time of the marriage, has a husband or wife livurt. ' . 

" 

Section 15 (correspp{lding to Section 43 ofthe 1954 Special Marriage Act) 
lays down that every !}"Son who, being at the time married, procures a 
marriage ofhimselffo be solemnized under this Act shall be deemed to have 
committed an offence un(Ier Section 494 or Section 4! 5 ofthe Indian Penal 
Code, as the case maybe,--and the marriage so solemnize . void. 

".. 
Section 16 (corresponding to Section 44 of 1954 Special . age Act) is 

importanfTh out context, according to which every person m under this 
Act who, during the lifetime of his or her wife or husband contracts any other 
marriage, shall be subject to the penalties provided in Sections 494 and 495 of 
the Indian Penal Code for the offence of marrying again during the lifetime of 
ahusband or wife, whatever may be the religion which he or she professed at 
the time of such second marriage. 

It was on the basis ofthese provisions, thatthe Madras High Court has held, 
that the persons married under the Special Marriage Act could not escape from 
its provisions by changing religion. A person married under the Act commits 
bigamy and is subject to penalties provided in Section 494 IPC, ifhe marries 
again during the lifetime of his spouse, and it matters not what religion he 
professes at the time of second marriage. 

Unfortunately, however, there is no provision in the HMA corresponding 
to Section 16 Q[ J 872 Special Marriage Act (Section 44 of 1954 Special 
Marriage Act). The HMA, does not render a bigamous marriage outside the 
Act, a void marriage. 

Admittedly, in Sarla Mudgal. the second marriage ofthe apostate husband 
was not under the HMA but was under the Muslim law. The validity or the 
invalidity of the second marriage of the apostate Hindu husband could, 
therefore, not be said to be in violation ofthe HMA, as seemingly held by the 
honourable Supreme Court in the decision. \3 

/- In India, in the absence of a uniform matrimonial law, the validity of a ' 
marriage (be it theJirst marriage or the second marriage) depen<JsJlp~n two 
factors. First, thUeligion of parties to the marriage and sd@sHy, the 
performance of ceremonies constituting the marriage. Validityofthe marriage 
is always seen with reference to the personal law ofthe parties to the marriage. 
In this case, i fthevalidity ofthe second marriage ofthe apostate Hindu husband 

# 

has to be seen, it will be with reference to the law ofthe parties to the second 
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marriage i.e. the apostate husband and the Muslim women. HMA may not help 
to test its validity. It may be noted that under Section ·1 1 ofthe HMA a petition 
for nullity ofbigamo\ls marriage can only be filed "by either party thereto, 
against the other party." For example A, aHindu man who is lawfully married 
to B, a Hindu woman, marries again C, a Hindu woman, then, the above 
marriage between A and C is void, as at the time ofthis marriage B was ali ve. 
However, in this illustration B can not present a petition fornullity of marriage 
(of A and C) under the HMA. This petition can only be filed by A or C, that 
too against C or A, as the case may be. 14 

Viewed in is perspective it is difficult to understand as to how in the 
absence of any specific provision under the HMA, the second marriage of an 
apostate husband be in-Yiolation ofthe provisions ofthe Act and iII~al qua his 
first wife. The decision ofthe Supreme Court appears to be unconvincing in 
this respect. 

Under Hindu law, conversion of a spouse does not have the effect of 
dissolving a Hindu Marriage.ls On the other hand, in Muslim law, the 
renunciation of Islam by husband operates as automatic dissolution of mar­
riage. 16 Suppose A, a Muslim husband by embracing Hinduism marries a 
Hindu girl under the Hindu Marriage Act. His second marriage will not be a 
bigamous marriage and he would not be liable for prosecution under Section 
494 IPC. It is so, because at the tim"e of his second Hindu Marriage, his first 
Muslim marriage is dissolved automatically on his conversion and conse­
quently the Muslim woman had lost the status of a spouse. Under Hindu law, 
however, conversion of a spouse is merely a ground of divorce. And this 
ground is available only to the non-convert spouse. The convert spouse 
himselflherself cannot avail this ground either. 

In the opinion of the Hon 'ble Supreme Court, "the real reason for the 
voidness ofthe s~ond marria~ is the subsistjng ofthe first marriage which 
is not dissolved even by the conversion ofthe husband" .17 Assuming however, 
as ruled by the Court that the second marriage by the convert during the 
subsistence of his first marriage was void in terms of Section 494 {PC, all the 
four ingredients of the section are not fulfilled. 

One of the requirements of the section relates to the meaning of the 
expression "marries in any case". This expression came up for interpretation 
before the Supreme Court in Bhaurao Shanker Lokhande v. State ·of 
Maharashtra, ll! wherein a bench of three judges observed: 

"Primajacie the expression "whoever marries" must mean 'whoever ... 
marries validly' or 'whoever, .. ma'rries and whose marriage isa van(fone.' 
If the marriage is not a valid one, according to the law applicable to the · 

r 
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parties, no question of its being void by reason of its taking place during 
the life of the husband or wife ofthe person marrying arises". 19 

Now, it has to be seen, whether in the case in hand, this requirement of 
Section 494 IPC has been fulfilled. This depends upon whether at the time of 
second marriage the husband in question was treated by the Court as Muslim 
or Hindu. Hon 'ble Justice Kuldip Singh has not made it clear in his judgment 

1 
whether the conversion ofthe apostate husband was bad or the conversion was 

Irecognised but not the right to marry again. If the Court has tested the 
1genumeness of the conversion which was not mspired by religious feelings but 
was resorted to merely with the object of creating a right to have more than one 
wi fe, then the husband never became Muslim. He remained Hindu. However 
the ceremonies of second marriage were not according to Hindu rites. 
Therefore the requirements of Section 17 of Hindu Marriage Act by which 
Section 494 IPC is made applicable are not fulfilled. 

It appears however, that his conversion was not attacked but only his right 
to marry again as is evident from the following observation ofthe Court : 

"Assuming that a Hindu husband has a right to embrace Islam as his 
religion, he has no right under the Act to marry again without getting his 
earlier marriage under the Act dissolved".20 

This shows that the Supreme Court is blowing hot and cold in the same 
breath. On the one hand it is giving the right to embrace Islam, on the other hand 
it is denying the rights under the new religion on the basis of the old religion. 
Either a person can be held to be Muslim or non-Muslim. He can't be 
recognised Muslim for some purposes but non-Muslim for other purposes. 

Though the Hon 'ble Supreme Court claims that all the four ingredients of 
Section 494 IPC are satisfied viz. (i) he has a wife living, (ii) he marries again, 
(iii) the marriage is void, (iv) by reason of its taking Qlace during the life of 
the first wife,21 it is shocking that it has not touched the second requirement on 
which there is a plethora of consistent case law from the highest court. 

To sum up, Justice Kuldip Singh has made an attempt to bring harmony 
between two systems oflaw, but unfortunately, his Judgm-enthas resulted in 
hotch potch. The judgment has touched and decided many vital issues, but the 
ruling is not supported by satisfactory interpretation of personal laws. It is 
submitted with due respect, that academically it is not a convincing judgment 
for the reasons stated above. ...... 
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