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I. INTRODUCTION

The contemporary global economy is characterized by an unprecedented degree of
interconnectedness. Transnational trade, foreign direct investment, and intricate supply chains
have fostered a complex web of commercial relationships that routinely transcend national
borders. This pervasive globalization, while undoubtedly catalyzing economic growth and
innovation, simultaneously engenders a fertile ground for disputes. Disagreements inevitably
arise from divergent commercial interests, misinterpretations of contractual obligations,
unforeseen political or economic shifts, and the inherent friction between distinct legal systems
and cultural norms.

The efficient and equitable resolution of these cross-border disputes is not merely a
procedural convenience; it is a fundamental pillar supporting the stability and predictability
indispensable for the continued vitality of international commerce. The absence of reliable
methods for conflict resolution would cause the risks tied to international transactions to
increase dramatically, thereby discouraging investment and hindering the movement of goods,
services, and capital across borders. Historically, domestic court litigation served as the
primary recourse for commercial disputes. However, in the realm of cross-border commerce,
traditional litigation frequently proves to be an unwieldy and often unsuitable mechanism. A
myriad of inherent limitations undermines its efficacy and appeal for international parties.
Firstly, A major challenge is jurisdictional complexity. It can be a lengthy and expensive initial
struggle to determine which national court has the proper authority to hear a dispute when the
parties are from different countries and the contract covers multiple regions. Uncertainty and
delays are also caused by rules concerning inconvenient forums, conflicts of laws, and the
difficult process of serving legal documents across borders.

Secondly, the enforcement of foreign judgments remains a significant challenge. Unlike
the relatively streamlined process for arbitral awards under international conventions, the
recognition and enforcement of foreign court judgments typically rely on bilateral treaties or
principles of comity, which are often inconsistent, fragmented, or non-existent between many
jurisdictions. Even where mechanisms exist, they are frequently subject to extensive review on
grounds such as public policy, potentially leading to re-litigation of the merits or protracted
enforcement proceedings in the judgment debtor’s jurisdiction. !

Thirdly, differences in substantive and procedural laws across national legal systems
introduce elements of unpredictability. Parties may find themselves litigating under unfamiliar
legal principles, evidentiary rules, and procedural timelines, which can disadvantage foreign
litigants and complicate strategic planning. The absence of a neutral forum, with one party
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inevitably litigating in the ‘home’ court of the other, can also raise perceptions of bias,
regardless of the impartiality of the judiciary. 2

Fourthly, lack of confidentiality is a significant drawback. Court proceedings are, by
their nature, public. For commercial entities, particularly those involved in sensitive
transactions, intellectual property disputes, or reputational matters, the public disclosure of
proprietary information, trade secrets, or the details of a dispute can inflict substantial
commercial harm.

Finally, cost and duration are pervasive concerns. Litigation, especially across borders,
is notoriously expensive, involving significant legal fees, translation costs, and expert witness
expenses. The protracted timelines often associated with complex international litigation can
severely disrupt business operations, tie up capital, and undermine commercial relationships.
These inherent limitations have compelled the international business community to seek more
flexible, efficient, and enforceable alternatives.3

International commercial arbitration and mediation have risen in popularity as
alternative dispute resolution methods for cross-border disputes, largely due to the
inadequacies of traditional litigation. These alternative dispute resolution (ADR) mechanisms
offer distinct advantages that align more closely with the operational realities and strategic
objectives of global commerce. International Commercial Arbitration stands as the cornerstone
of cross-border dispute resolution. Its ascendancy is attributable to several key factors like,
autonomy to parties, neutrality of forums free from fear of biases of national courts and
confidentiality of proceedings.

The arbitral award is typically considered final and enforceable, with very few reasons
for it to be challenged. What makes it so powerful is the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, 1958, which provides a strong
global system for recognizing and enforcing these awards in more than 170 countries. This
widespread enforceability is a key benefit that sets arbitration apart from litigation for
international disputes.

International Commercial Mediation, while distinct from arbitration in its non-binding
nature, offers a powerful complementary or standalone mechanism. Mediation is a facilitated
negotiation process where a neutral third party (the mediator) assists parties in reaching a
mutually acceptable settlement. Its benefits in the cross-border arena include: preservation of
relationship?, flexibility and creativity, efficiency as to cost and time, confidentiality. Unlike
the non-binding nature of mediation, a settlement agreement reached can be enforced through
either traditional contractual mechanisms or, more recently, through the 2019 Singapore
Convention on Mediation. This convention provides a robust international framework for
enforcing mediated settlements across borders, similar to the well-established system that the
New York Convention provides for arbitral awards.

This paper will delve deeply into both arbitration and mediation, examining their
respective frameworks, operational nuances, and the challenges inherent in their application to
complex cross-border disputes. The paper will explore the key challenges and opportunities in

2 Filip De Ly, International Business Law and Arbitration (Kluwer Law International, 2014).

3 Catherine A. Rogers, Ethics in International Arbitration (Oxford University Press, 2014).
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international dispute resolution via arbitration and mediation. While this paper revolves around
the commercial disputes, it will also deal with Investor-State Dispute Settlement (ISDS), a
unique type of international arbitration, and its criticisms. The research will not explore other
alternative dispute resolution (ADR) mechanisms like dispute boards or expert determination
in depth, unless they are used with arbitration or mediation. The paper's global reach means it
will draw on legal principles and examples from a various jurisdictions important to
international commerce and arbitration. The article adopt a doctrinal and analytical
methodology augmented by comparative legal analysis.

The paper is divided into nine parts including Introduction which is part I. Part II of the
paper discusses the foundations of international commercial arbitration. Part III of the paper
will detail the procedural stages of arbitration and other related issues. Part IV deals with the
arbitral award enforcement in the commercial arbitration. Part V of the paper will deal with
multi-party and multi-contract disputes. Part VI will discusses investor-state dispute settlement
with focussed analysis of ISDS. Part VII discusses international commercial mediation and its
legal frameworks. Part VIII explores and identifies lacunae in the existing mechanisms and
proposed solutions. Part IX concludes the study and provides useful suggestions.

II. THE CORNERSTONES OF INTERNATIONAL ARBITRATION
A. Historical Evolution and Theoretical Underpinnings

Arbitration has a long history, with its roots in ancient times before formal court systems
were established. In ancient civilizations like Greece and Rome, as well as in early merchant
societies, conflicts were often settled by respected peers who were experts in commercial
practices. This historical lineage underscores arbitration's inherent connection to commerce
and its suitability for resolving disputes that require practical, rather than purely legalistic,
solutions.

Following World War II, international commercial arbitration experienced a revival,
fueled by the swift growth of global trade and investment. National courts proved inadequate
for handling cross-border disputes, which created a clear need for a new alternative that was
neutral, efficient, and enforceable worldwide. A crucial development was the 1958 New York
Convention, a treaty that established the legal framework for enforcing international arbitral
awards. This convention elevated arbitration beyond a simple contract and made it a truly
effective tool for resolving international disputes.

The theoretical basis for international commercial arbitration rests on a few key
concepts. First, there is party autonomy, which gives parties control over the process. This is
complemented by the territoriality principle, which connects the arbitration to a national legal
system. A third concept, the delocalization theory, offers a counterpoint to strict territoriality,
suggesting that arbitration can transcend a single legal system.

Arbitration is fundamentally built on the principle of party autonomy, or voluntarism.
This means an arbitral tribunal's authority comes from the parties' explicit agreement to have
their disputes resolved through arbitration. This agreement is usually part of a larger contract
(an arbitration clause) or a separate, stand-alone document (a submission agreement). This
control allows parties to tailor the process, including selecting the governing law, procedural
rules, the location of the arbitration (seat), and the arbitrators themselves. This contractual basis
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is a key difference between arbitration and litigation, which relies on state-imposed
jurisdiction.

The Territoriality Principle defines the legal jurisdiction of an arbitration. It establishes
that the law of the arbitration's seat (known as the lex loci arbitri) is the primary governing
authority. As the arbitration's legal domicile, the seat is chosen by the parties and is the basis
for a national court's supervisory role, including its ability to grant temporary measures, hear
challenges to the award, and provide judicial assistance. This principle is crucial because it
connects the arbitration to a specific national legal system, preventing it from being an
unregulated process and providing a stable jurisdictional reference point for enforcing the final
award.

The Delocalization Theory challenges the strict territoriality principle by positing that
international arbitration, especially institutional arbitration, has a transnational nature that goes
beyond the limits of a single national legal system. According to this theory, the legitimacy of
international arbitration stems not just from the law of its seat, but also from international
agreements such as the New York Convention, the transnational law merchant (lex mercatoria),
and the autonomy of the arbitration process itself. While the theory of pure delocalization is
largely conceptual because enforcement still depends on national courts, it highlights how
arbitration is a unique international process that aims to reduce interference from specific
national laws. The UNCITRAL Model Law helps to connect these ideas by establishing a
consistent legislative framework that supports international arbitration in various jurisdictions
without being overly intrusive.

B. Key Principles of International Commercial Arbitration

Beyond its theoretical underpinnings, international commercial arbitration operates on
several core principles that define its character and contribute to its effectiveness in the cross-
border context.

(i) Party Autonomy and Consent

Arbitration is fundamentally rooted in the concept of party autonomy, where the process
is entirely dependent on the willing and explicit consent of the parties. This agreement, which
is typically in writing, not only establishes the jurisdiction of the arbitral tribunal but also
defines the full scope of the issues to be addressed.

a. Parties have the autonomy to choose the substantive law that will apply to their contract,
such as English law, New York law, or the principles of lex mercatoria.

b. Choose the Procedural Rules: Parties can opt for institutional rules (e.g., ICC Rules,
LCIA Rules) or draft their own ad hoc procedures.

C. The selection of the seat of arbitration establishes which national courts will have

supervisory jurisdiction over the process.
. For multi-national disputes, it is crucial to decide on the language of arbitration.
e. Selection of the Arbitrators: Parties typically have a say in the composition of the
tribunal, ensuring expertise and neutrality.

Arbitration’s appeal largely stems from the extensive control parties have over the

process, which allows disputes to be resolved in a way that is specifically suited to their
commercial needs. However, this party autonomy is not unlimited; it’s restricted by the
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mandatory regulations of the arbitration's seat, such as due process, and by public policy rules
at the location where the award will be enforced.

(ii) Neutrality and Impartiality

International arbitration offers a key benefit over domestic court litigation- its inherent
neutrality. When parties from different countries are in a dispute, neither has to go to the other’s
local court, which could be seen as biased. An arbitral tribunal is made up of independent
arbitrators who are expected to be impartial and free from any influence from the parties.

Impartiality means the arbitrator is unbiased, while independence means they have no
financial, professional, or personal ties to the parties or their lawyers that could suggest bias.
Arbitrators must disclose any circumstances that might cause concern about their impartiality
or independence. Both institutional rules and national laws have procedures for challenging
arbitrators who do not meet these high standards. This focus on neutrality and impartiality is
essential for the legitimacy and acceptance of the final arbitral award.

(iii) Confidentiality

Unlike public court proceedings, arbitration is generally private and confidential. While
not explicitly mandated by all national laws or institutional rules, confidentiality is often an
implied term of the arbitration agreement or a widely accepted practice.’ This principle means
that the proceedings themselves, the evidence adduced, the arguments presented, and the
arbitral award itself are not made public.

The advantages of confidentiality are significant for commercial parties:

a. Protection of Sensitive Information: Trade secrets, business strategies, and financial
data remain protected from competitors and the public.

b. Reputation Management: Companies can avoid negative publicity and reputational
damage associated with public litigation.

C. Preservation of Business Relationships: Disputes can be resolved discreetly, potentially

allowing for the continuation of commercial ties.

Confidentiality in arbitration varies, influenced by the law of the seat and institutional
rules. For example, some jurisdictions such as England have a strong presumption of
confidentiality, whereas others like the United States do not. Additionally, disclosing
information may be required for the public enforcement of an award. Confidentiality can also
be overridden by public interest concerns, such as in cases involving criminal conduct or
investor-state arbitration.

(iv) Finality and Limited Recourse

The finality of the arbitral award is a core principle of arbitration. Once an award is
issued, it is generally binding on the parties and cannot be appealed based on its merits. This
concept is often called functus officio, a Latin phrase meaning the tribunal has fulfilled its duties
once the final award is made. This approach provides a quick and decisive resolution, helping
parties avoid the lengthy appeals often seen in court litigation.

a. The arbitration agreement is invalid.

5 Klaus Peter Berger, The Practice of Transnational Law 177(Kluwer Law International, 2001).
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b. The principle of due process was not followed (e.g., a party was not properly notified
or could not present their case).

C. The award addresses issues outside of what the parties agreed to arbitrate.
The tribunal was not properly constituted.
e. The award goes against public policy.

This limited scope for challenging awards reinforces their finality and enhances their
enforceability, making arbitration a more predictable and efficient mechanism than litigation
for cross-border disputes.

(v) Legal Frameworks Governing International Arbitration

International commercial arbitration's effectiveness depends on a complex mix of legal
structures, including international treaties, model laws, institutional rules, and national
legislation. These components create the framework required for arbitration to be legitimate
and enforceable in various countries.

a. New York Convention (1958): Cornerstone of Enforcement

As a pivotal multilateral treaty, the New York Convention provides a unified framework
for the recognition and enforcement of foreign arbitral awards, allowing an award from one
contracting state to be enforced in another. Its near-universal adoption by over 170 states has
solidified its role as a cornerstone of international commercial arbitration and global
commerce.

e Article I defines the terms "arbitral award" and "foreign arbitral award" as they apply
to the Convention.

o Contracting states are required by Article Il to acknowledge written arbitration
agreements and to compel parties to use arbitration when such an agreement is in place,
unless it is considered invalid, ineffective, or unenforceable. This article is essential for
confirming an arbitral tribunal's jurisdiction.

e Article IIT obligates contracting states to consider arbitral awards as binding and to
enforce them using their established procedures, without imposing stricter conditions
or higher fees than those for domestic awards.

e The procedural steps for requesting recognition and enforcement are outlined in Article
IV, which mainly requires the submission of the original award and the arbitration
agreement.

e Article V is a key provision that provides a limited and complete list of reasons for
which a contracting state can deny the recognition or enforcement of an arbitral award.
These reasons are primarily tied to procedural issues and public policy, preventing the
relitigation of the case's substance.

The Convention's success lies in its minimalist approach: it does not prescribe detailed
arbitral procedures but focuses on the crucial aspects of recognition of agreements and
enforcement of awards, leaving procedural details to national laws and party autonomy. This
balance has facilitated its widespread adoption and profound impact on international
commerce.

b. The UNCITRAL Model Law on International Commercial Arbitration, 1985 (as
amended in 2006)
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While the New York Convention provides a framework for the recognition and
enforcement of awards, the UNCITRAL Model Law on International Commercial Arbitration
seeks to standardize the national laws that govern international arbitral proceedings. The Model
Law, created by the United Nations Commission on International Trade Law (UNCITRAL),
serves as a legislative template that countries can adopt entirely or in part, rather than as a
binding treaty. It addresses all phases of arbitration, from the validity of the arbitration
agreement to setting aside awards.

The UNCITRAL Model Law plays a crucial role in promoting uniformity in
international commercial arbitration by defining several core concepts. For instance, it provides
a clear definition for what constitutes an international arbitration. It also requires that
arbitration agreements be in written form. A fundamental provision is the separability principle,
which ensures that an arbitration clause is legally independent of the main contract. This means
that a challenge to the validity of the contract itself does not automatically invalidate the
arbitration agreement. Another key principle, competence-competence, empowers the arbitral
tribunal to make its own decisions about its jurisdiction, even when there are objections about
the validity or existence of the arbitration agreement.

The law also addresses practical aspects, such as the tribunal’s authority to grant interim
measures, with provisions for national courts to support their enforcement. Additionally, it
promotes due process by highlighting the need for equal treatment and a fair opportunity for
all parties to present their case. Finally, it outlines the specific grounds for challenging an
award, which are largely consistent with the criteria found in the New York Convention for
refusing enforcement.

The Model Law has achieved remarkable success, with over 90 states adopting it in
various forms. This widespread adoption increases predictability and consistency in
international arbitration procedures, which in turn helps to minimize the risk of procedural
surprises for parties operating in different jurisdictions.

¢. Institutional Rules (ICC, LCIA, SIAC, AAA/ICDR, etc.)

Most international commercial arbitrations are governed by the procedural rules of
established arbitral institutions like the International Chamber of Commerce (ICC), the London
Court of International Arbitration (LCIA), and the Singapore International Arbitration Centre
(SIAC), which provide essential administrative support and a panel of arbitrators, even though
the New York Convention and the UNCITRAL Model Law establish the overarching legal
framework.

The selection of institutional rules by parties in their arbitration agreement is a crucial
exercise of party autonomy. These rules typically cover:

e Commencement of Arbitration: Procedures for filing a request for arbitration.

e Constitution of the Tribunal: Rules for appointment, challenge, and replacement of
arbitrators.

e Procedural Timelines and Management: Frameworks for conducting hearings,
exchanging submissions, and managing the overall timeline.

¢ Evidentiary Rules: Guidance on the admission and assessment of evidence.

e Interim Measures: Provisions for emergency arbitrators and applications for interim
relief.
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e Scrutiny of Awards: Many institutions (e.g., ICC) scrutinize draft awards to ensure
formal validity and enforceability, though without reviewing the merits.

e Costs: The rules and choice of an arbitration institution are a major factor in the cost,
efficiency, and overall experience of the process. These institutions regularly update
their rules to handle modern challenges, such as disputes with multiple parties, and to
incorporate technology, making international arbitration more adaptable and efficient.

d. National Arbitration Laws

Even with the international nature of arbitration, the national laws of the arbitration's
seat still hold a crucial supervisory function. These laws, which often draw inspiration from
the UNCITRAL Model Law, regulate the interaction between the arbitral proceedings and the
country's domestic courts.

They provide the legal basis for:

e Enforcement of Arbitration Agreements: Courts can compel parties to arbitrate and stay
parallel court proceedings.

e Appointment and Challenge of Arbitrators: Courts may intervene if parties cannot agree
or if a challenge is made.

e (Granting Interim Measures in Support of Arbitration: Courts can issue orders (e.g.,
freezing assets) that an arbitral tribunal may not have the power to enforce directly.

e For parties involved in international commercial arbitration, a national law at the seat
of arbitration that favors arbitration is very desirable. This type of law is characterized
by minimal intervention from the courts and provides strong support for the process.

(vi) Defining the Arbitral Process- The Role of the Arbitration Agreement

The jurisdiction of an arbitral tribunal is fundamentally tied to the arbitration
agreement. The absence of a valid agreement to arbitrate means the tribunal has no authority,
potentially making any award unenforceable.

The arbitration agreement specifies which disputes the parties have agreed to send to
arbitration. A clear clause is essential to prevent confusion over its scope. Broad clauses, such
as 'any dispute arising out of or in connection with this contract,' are typically preferred because
they reduce disagreements about what can be arbitrated. In contrast, narrow clauses that limit
arbitration to certain kinds of disputes might result in multiple legal proceedings or challenges
to jurisdiction.

The validity of an arbitration agreement is determined by several factors, including the
law chosen by the parties, the law of the arbitration's seat, and the law of the location where
the award will be enforced. The New York Convention mandates that the agreement be in
writing. However, its interpretation has evolved from a strict requirement to a broader
acceptance of electronic and other forms of communication, a shift influenced by the
UNCITRAL Model Law. Beyond its form, an arbitration agreement must also be substantively
valid, meaning the parties must have the legal capacity to enter into it, and the subject matter
of the dispute must be considered "arbitrable" under relevant national laws. This means the
dispute cannot be exclusively reserved for state courts, such as in cases involving family or
criminal law.
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The principle of separability, also known as severability, is a core tenet of international
arbitration. This doctrine is enshrined in Article 16(1) of the UNCITRAL Model Law and is
broadly recognized in national legislation and institutional regulations. It establishes that an
arbitration clause is a self-contained agreement, distinct from the main contract in which it's
embedded. This means that even if the main contract is found to be invalid, unenforceable, or
is terminated, the arbitration agreement itself remains in effect. This ensures that the arbitral
tribunal maintains the authority to decide on claims concerning the primary contract’s validity.
For example, if one party claims the entire contract was obtained through fraud, the arbitrators
can still address that claim because the arbitration clause is considered a separate, surviving
agreement. In practice, separability strengthens the arbitration process by preventing a party
from circumventing an arbitration agreement simply by challenging the validity of the
underlying contract.

(vii) Constituting the Arbitral Tribunal: Appointment, Challenges, and Impartiality

A key benefit of arbitration is that parties can choose arbitrators with specialized
knowledge and a reputation for neutrality, which is vital to the arbitration's legitimacy and
effectiveness.

Parties in arbitration enjoy considerable freedom when selecting arbitrators. Arbitration
agreements usually specify a single arbitrator or a three-person tribunal. For a three-person
panel, each party typically selects one arbitrator, and those two arbitrators then choose the third,
who acts as the presiding arbitrator. If a single arbitrator is needed, the parties can agree on
one, or an external body like an arbitral institution can be assigned to select one if an agreement
can't be reached. Institutional rules have built-in procedures to ensure the appointment process
moves forward, even if the parties cannot come to a consensus.

The integrity of arbitration relies heavily on the independence and impartiality of the
arbitrators. Parties can challenge an arbitrator's appointment if circumstances create reasonable
doubts about their neutrality, such as having a financial stake in the result, a close personal or
professional relationship with a party or their legal counsel, or previous involvement in the
case.

Grounds for challenge typically include:

e Lack of Independence: A relationship or interest that could objectively compromise an
arbitrator's ability to act free from external influence.

e Lack of Impartiality: A subjective bias or prejudice towards one party or the dispute
itself.

International best practices, such as the IBA Guidelines on Conflicts of Interest in
International Arbitration®, provide non-binding guidance on what constitutes a justifiable doubt
concerning an arbitrator's independence or impartiality. These guidelines categorize conflicts
(Red List, Orange List, Green List) to assist parties and arbitrators in making disclosure and
challenge decisions.

To ensure a fair and legitimate process while preventing delays, the body that rules on
challenges to an arbitrator—whether it's an arbitral institution or a national court—must strike
a careful balance. A successful challenge may lead to removing the arbitrator and appointing a

¢ IBA Guidelines on Conlflicts of Interest in International Arbitration (2014).
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replacement, which can cause delays but ultimately upholds the integrity of the arbitration.
Maintaining strict standards for impartiality and independence is vital to keeping international
arbitration a trusted, neutral forum.

II1. THE ARBITRAL PROCESS: STAGES AND CHALLENGES
A. Commencement of Arbitration and Jurisdictional Challenges

The arbitration process begins with a party invoking a pre-existing arbitration clause or
a new submission agreement, which leads to the formation of the arbitral tribunal. Under
section 21 of the Arbitration and Conciliation Act of 1996, arbitration proceedings are
considered initiated on the date the respondent is formally requested to resolve the dispute
through arbitration. Early on in the process, challenges to jurisdiction are common, often
questioning the validity or scope of the arbitration agreement and the tribunal's authority to
hear the case. The principle of Kompetenz-Kompetenz, as outlined in section 16 of the Act,
grants the tribunal the power to decide its own jurisdiction. This autonomy has been upheld by
Indian courts, particularly in the case of Bharat Aluminium Co. v. Kaiser Aluminium Technical
Services Inc., which has reduced judicial interference at this preliminary stage.

B. Procedural Management: Due Process and Efficiency

Achieving a balance between due process and a quick resolution is crucial for effective
case management. The arbitrator's role is to establish a clear timeline for the process, including
the format of hearings (in-person or virtual), document production, and the examination of
witnesses. The Supreme Court underscored the significance of a swift process with minimal
court involvement in arbitral proceedings, as highlighted in the case of M/s Emkay Global
Financial Services Ltd. v. Girdhar Sondhi.

To combat the issue of parties exploiting procedural flexibility for delay, and arbitrators'
hesitation to impose sanctions due to due process concerns, the 2015 and 2019 amendments to
the Arbitration Act established stricter timelines under section 29A to ensure both expediency
and fairness.

C. Challenges of Evidence in International Arbitration

The IBA Rules on the Taking of Evidence in International Arbitration (2020) play a
significant role in shaping evidentiary rules within international arbitration. They aim to merge
civil and common law approaches by promoting limited document production, allowing
witness statements instead of direct testimony, and giving the tribunal greater control over the
evidence.

Issues commonly arise around:
o Admissibility and weight of evidence,
o Confidentiality versus disclosure obligations, and
o Use of expert witnesses and tribunal-appointed experts.
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In Cairn Energy PLC v. Republic of India, international arbitration under the India—UK
BIT involved voluminous technical and financial evidence, highlighting the complexities of
cross-border evidentiary handling’.

D. Interim Measures and Emergency Arbitration
(i) Nature and Scope of Interim Measures

Interim measures are crucial for maintaining the current state, protecting assets, and
preventing irreversible damage while an arbitration is ongoing. Although tribunals in India
have the authority to issue such measures under section 17 of the Arbitration Act, similar to
court powers under Section 9, their enforceability is not always clear, particularly when ordered
by emergency arbitrators.

a. Enforcement of Interim Measures- A Persistent Lacuna: Courts have occasionally
declined to enforce interim orders from arbitral tribunals, pointing to a lack of statutory
authority or jurisdictional constraints. For example, in the case of Raffles Design International
v. Educomp Professional Education Ltd., the Delhi High Court ruled that orders from an
emergency arbitrator could not be enforced under section 17. This judicial resistance means
the enforcement of interim orders by arbitral tribunals is inconsistent, despite legislative intent.
This has created an enforcement gap that undermines the very efficacy of interim relief in
arbitration proceedings.

b. Emergency Arbitrators- Promise and Practice: The concept of emergency arbitrators
(EA) has gained traction under institutional rules such as the SIAC, ICC, LCIA, and MCIA.
Emergency arbitration allows urgent relief even before the constitution of the tribunal.
However, in India, the legal status of EA decisions is unclear due to statutory silence.

In the landmark case of Amazon.com NV Investment Holdings LLC v. Future Retail Ltd.
and Ors., the Supreme Court of India established a crucial precedent. It ruled that an emergency
arbitrator (EA) award is enforceable under section 17(1) of the Arbitration Act, clarifying that
the institutional rules which allow for these awards do not contradict the Act, but instead serve
to enhance its framework. This decision marked a significant turning point in the legal standing
of emergency arbitration.

E. The Arbitral Award: Form, Content, and Finality

According to section 31 of the Arbitration Act, an arbitral award must meet specific
procedural and substantive criteria. The award needs to be a written document that is reasoned
and signed by every member of the tribunal. Additionally, awards can be either final or partial,
and they must resolve all matters presented unless the parties have reached a different
agreement.

A key principle of arbitration is that awards are generally final and binding. However,
there are challenges to the process, even with awards that are binding and enforceable under
section 36.

o Setting aside under section 34 on grounds such as public policy or patent illegality,

7 Cairn Energy PLC v. Republic of India, PCA Case No. 2016-7.
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o Recognition and enforcement under the New York Convention for international awards,
and;
o Issues of non-speaking awards and delay in award issuance.

Despite the 2015 amendment to section 34, which aimed to limit judicial scrutiny and
uphold the finality of awards, courts are still wrestling with the meaning of 'public policy'. The
Supreme Court's ruling in Ssangyong Engineering & Construction Co. Ltd. v. NHAI
significantly limited the application of this particular ground.

IV. THE PIVOTAL ROLE OF ARBITRAL AWARD ENFORCEMENT IN INTERNATIONAL
ARBITRATION

A. Framework for Enforcement: The New York Convention
(i) Conditions for Recognition and Enforcement

The 1958 New York Convention requires that courts in signatory states recognize and
enforce foreign arbitral awards with a very limited number of exceptions. The grounds for
refusing enforcement are specified in articles V(1) and V(2). These include challenges related
to the capacity of the parties, the validity of the arbitration agreement, and issues such as a
denial of due process or an award that exceeds the tribunal’s jurisdiction. Additionally,
enforcement may be denied if the tribunal or its procedures were improperly constituted, or if
the award has been set aside or is not yet binding. Under article V(2), a court can also refuse
to enforce an award if the subject matter is not arbitrable or if the award contradicts public
policy. Courts generally interpret these exceptions narrowly, which reflects the Convention's
bias in favor of enforcement and prevents them from reviewing the merits of the award.

(ii) Grounds for Refusal of Enforcement: A Detailed Analysis

a. Invalidity of the Arbitration Agreement: Article V(1)(a) permits refusal where a party
lacked capacity or the arbitration agreement was invalid under its governing law. 8

b. Lack of Due Process: A court can refuse to enforce an arbitral award under article
V(1)(b) if a party was not given proper notice of the proceedings or if they were
otherwise unable to present their case. This includes instances of serious procedural
irregularities, such as being denied a hearing or experiencing a fundamental lack of
fairess during the process.

c. Arbitrability: According to the provided document, courts may deny the enforcement
of'a procedurally valid arbitral award under article V(2)(a) if the dispute's subject matter
cannot be arbitrated under the laws of the forum. This is generally considered an
exception, and courts require explicit statutory or public policy reasons to justify
refusal.

d. Public Policy: The Most Contentious Ground: Each nation sets its own threshold for
public policy under article V(2)(b), as the Convention does not define it. Most forums,
including France, Switzerland, and the United States, have adopted a narrow
construction—only truly egregious violations of fundamental moral or justice norms
will suffice. ° India follows this narrow standard for foreign awards, reserving refusal

8 New York Convention, 1958, article V(1)(a).
% Public policy definitions and narrow construction: Global Arbitration Review and ALIA.
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for cases that deeply offend core national values or involve fraud, corruption, or gross
injustice.”

(iii) Vacating Arbitral Awards: The Process of Setting Aside at the Seat

Some courts may allow for the enforcement of an award even if it has been set aside by
a court in the country where the arbitration took place, particularly when the connection to that
location is considered weak or the procedural protections were lacking. Under article V(1)(e)
of the New York Convention, a court may refuse to enforce an award if it has been set aside or
suspended by a competent authority in the arbitration's seat. Additionally, article VI of the
convention allows enforcement to be postponed while a request for annulment is pending in
the seat jurisdiction.

(iv) Issues in Cross-Border Enforcement: Sovereign Immunity, Asset Tracing, and Parallel
Proceedings

Cross-border enforcement often confronts sovereign immunity when state assets are
targeted. Claimants may attempt enforcement in third countries where assets reside, but courts
frequently invoke immunity doctrines. Asset tracing and execution across jurisdictions is
complex, and concurrent or conflicting proceedings (e.g., set aside at seat and enforcement in
another state) can lead to parallel litigation requiring judicious coordination.

(v) Lacunae in Enforcement: Inconsistent Judicial Interpretation and Forum Shopping

Despite the Convention’s goal of uniformity, enforcement outcomes diverge due to
inconsistent domestic judicial interpretations—especially on public policy thresholds,
arbitrability, and due process. Such divergence enables forum shopping, where parties select
favourable jurisdictions or seats to maximize enforcement chances. In India, while recent
jurisprudence and the 2015 amendment have narrowed public policy and arbitrability grounds,
lingering judicial inconsistency in approach still poses risks. !!

V. MULTI-PARTY AND MULTI-CONTRACT DISPUTES: A COMPLEX FRONTIER
A. The Challenge of Joinder and Consolidation in Arbitration

Indian arbitration jurisprudence currently lacks express statutory provisions
empowering consolidation or joinder of arbitrations under the Arbitration and Conciliation Act,
1996 (“the Act”). However, courts have accepted consolidation in appropriate cases, especially
where contracts are interlinked or disputes arise out of a composite transactional structure. For
instance, in PR Shah v. B.H.H. Securities and Dolphin Drilling v. ONGC, the Supreme Court
permitted consolidation or joint reference in group arbitrations to avoid inconsistent
outcomes.'? Divine consolidation has been accorded in Young Achievers v. IMS Learning
Resources but declined in Duro Felguera v. Gangavaram where subject matter differed. '3

10 Indian public policy jurisprudence post 2015 amendments (Sections 48/34), Supreme Court decisions and
Kluwer commentary.

' Forum shopping and inconsistent judicial interpretation, specifically in Indian context.

12 PR Shah v. B.H.H. Securities and Dolphin Drilling v. ONGC sanctioned consolidation; Young Achievers
allowed it; Duro Felguera denied it (IBC Laws Blog, VIA Mediation Centre).

13 Ibid.
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These disparate judicial outcomes underscore inconsistency and legal uncertainty in the
consolidation of arbitration proceedings in India. '

B. Arbitration and Non-Signatories: Extending the Principle of Consent

Chloro Controls India Pvt Ltd v. Severn Trent Water Purification Inc., the Supreme
Court of India established the Group of Companies (GOC) doctrine. This legal principle allows
non-signatories to a contract to be bound by an arbitration agreement under certain conditions.
Specifically, a non-signatory can be included if they have a direct relationship with a signatory,
are involved in the same subject matter and composite transactions, and cannot effectively
perform the agreement without the other associated entities. The court also requires that their
inclusion serves the interests of justice. This decision eased the traditional requirements of
privity of contract and consensus-based consent under section 45 of the Act.

The group of companies doctrine was later affirmed by a Constitution Bench in Cox &
Kings Ltd v. SAP India Pvt Ltd. The court distinguished it from alter ego and veil piercing,
noting that the doctrine respects corporate separateness while using a party's conduct and intent
to bind non-signatories. Furthermore, the Court highlighted that sections 2(1)(h) and 7 permit
binding non-signatories if their actions show deliberate assent.

In ASF Buildtech Pvt Ltd v. Shapoorji Pallonji & Co, the Supreme Court reaffirmed
that arbitral tribunals possess inherent power—even in absence of express statutory
provision—to implead nonsignatories via implied powers in consonance with sections 2
and 7.15 These places such issues beyond mere court prerogative and confers greater autonomy
on tribunals to determine joinder.

(i) Third Party Beneficiaries and Assignment

Beyond GOC, Indian jurisprudence has gradually accepted joinder of nonsignatories
who are not part of a corporate group but nonetheless derive benefit from relevant
agreements. '® In Gaurav Dhanuka v. Surya Maintenance Agency, the Delhi High Court
permitted joinder where a third party obtained contractual benefit, even though no group
affiliation existed. This expands the framework of implied consent beyond strict corporate
affiliation and underlines judicial willingness to prevent injustice resulting from rigid doctrine
of privity.

C. Parallel Proceedings and Anti-Suit Injunctions: Managing Jurisdictional Overlap

Parallel proceedings across jurisdictions pose risks of forum shopping and inconsistent
verdicts. Antisuit injunctions serve to align jurisdiction with the parties’ arbitration agreement,
restraining parallel foreign or domestic litigation. International jurisprudence, including EU
tribunals post Gazprom, supports arbitrators’ and courts’ powers to issue such injunctions in
respectful circumstances.

14 Ibid.

15 ASF Buildtech v. Shapoorji Pallonji — tribunal’s inherent authority to implead no signatories via implied powers
(Verdictum).

1 Gaurav Dhanuka v. Surya Maintenance Agency — joinder of non-signatory third party beneficiaries beyond
group doctrine.
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While India lacks detailed precedent on antisuit relief in arbitration, tribunals and courts
are influenced by principles under UNCITRAL, ICC, and Swiss rules. They step in to preserve
arbitration seat primacy and avoid vexatious litigation outside the agreed forum.!” Preliminary
survey suggests a lacuna in Indian law in this respect and scope for doctrinal articulation.

(i) Lacunae: Lack of Uniformity in Approaches and Potential for Injustice

Although judicial doctrine has evolved to address complexity in multiparty arbitration,
several lacunae persist:

e The Act remains silent on explicit consolidation and tribunal joinder powers, leaving
inconsistent outcomes by courts on casebycase basis. '®

o Though principles like GOC doctrine and implied consent have been acknowledged,
application remains highly factspecific—absent uniform standards. '°

o Nonsignatory joinder outside corporate group context is at nascent stage, leading to
unpredictability.

o Antisuit injunction jurisprudence in India remains underdeveloped, exposing parties to
jurisdictional overlap and forum shopping.

These deficiencies generate risks of injustice—particularly where corporate structures
are opaque, multiple contracts interrelate, or parties seek tactical recourse to foreign fora
contrary to arbitration agreements. The lack of statutory clarity hampers confidence in
arbitration as efficient, predictable dispute resolution.

V1. INVESTOR-STATE DISPUTE SETTLEMENT (ISDS)
A. Evolution of Investment Treaties

After World War 11, Bilateral Investment Treaties (BITs) were developed to offer legal
protection to foreign investors, granting them enforceable rights against the countries where
they invested. Early examples include treaties between Germany and Pakistan in the 1950s.
These treaties typically provide substantive protections such as fair & equitable treatment
(FET), protection against expropriation, free transfer of funds and full protection & security. 2
Multilateral negotiations towards a global Investment Agreement (e.g., MAI, WTO initiatives)
ultimately faltered amid developing countries’ concerns over loss of regulatory “policy

space”.?!

B. Key Substantive Protections and Jurisdictional Issues

Standard BIT provisions confer rights enforceable via ISDS arbitration rather than
merely diplomatic protection or domestic litigation. Provisions such as FET, expropriation
protection, and transfer rights grant investors direct access to international tribunals. 2> Once
accepted by the host state, investors can initiate arbitration under BIT mechanisms even

17 Institutional rules (ICC, UNCITRAL, Swiss) allow tribunals to restrain parallel litigation; India shows gap in
domestic jurisprudence (Bar and Bench - Indian Legal news, Bar and Bench - Indian Legal news).

18 See VIA Mediation Centre summary; IndiaCorpLaw discussion (VIA Mediation Centre).

19 Supreme Court emphasised fact-based approach and flexible assessment of non-signatory intent in Cox & Kings
(Supreme Court Observer).

20 See Standard BIT provisions: FET, expropriation, free transfers, etc.; see also Bilateral Investment Treaties
explanatory materials.

2 Ibid.; see also WTO investment agreement failures due to policy space concerns.

22 Id.; see Investor—State Dispute Settlement § ... on investor enforcement routes.
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without first exhausting local remedies—a jurisdictional feature that has drawn criticism for
undermining domestic judicial avenues.

C. ICSID Convention & Rules

Established in 1966, the ICSID Convention created a multilateral arbitration framework
under the World Bank, which can be enforced by all ratifying states. The convention's
Additional Facility Rules allow for the arbitration of disputes between an investor and a state,
even if one of the parties is not a member of the convention. Under the enforcement provisions
of chapter IV, arbitral awards rendered by ICSID can be enforced in the domestic courts of
contracting states.

D. Criticisms of ISDS: Legitimacy, Consistency, and Public Interest Concerns

Critics argue that ISDS suffers from legitimacy and consistency deficits. Arbitrators are
often appointed per case and compensated on a case-by-case basis, creating perceived bias
toward investor claimants. Awards lack predictable precedential value, leading to inconsistent
outcomes. Additionally, ISDS is critiqued for undermining legitimate state regulatory efforts—
especially in areas of environmental protection, public health, taxation—and for prioritizing
investor rights over public interest.

E. Proposed Reforms and the Move Towards an Investment Court System (ICS)

Increasing scrutiny of ISDS has spurred proposals for a permanent Investment Court
System (ICS) with independent adjudicators, appointment by treaty bodies, an appellate
mechanism, registered merits and consistency rulings, and transparent proceedings. An ICS
would mirror multilateral adjudicatory bodies, enhancing legitimacy and consistency while
preserving due process guarantees.

F. Lacunae: Balancing Investor Protection with State Regulatory Space

The critical lacuna in existing ISDS frameworks lies in ensuring equitable investor
protection without unduly restricting state regulatory authority. India’s 2016 Model BIT
dramatically narrowed investor rights: omitting Most Favoured Nation clauses, limiting FET
protection, exempting taxation measures altogether, and mandating domestic court exhaustion
before arbitration. While these reforms strengthen state policy autonomy, they may
disincentivize foreign investment or hinder Indian investors abroad. States must strive for a
calibrated treaty design that preserves regulatory space without sacrificing access to investment
dispute resolution.

VII. INTERNATIONAL COMMERCIAL MEDIATION: A COMPLEMENTARY AND STANDALONE
MECHANISM

A. Nature and Principles of Mediation: Facilitative vs. Evaluative
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International commercial mediation is premised on facilitative principles: the mediator
assists parties in reaching a mutually acceptable resolution, without imposing judgments. 2*
This contrasts with evaluative mediation, in which a mediator may assess legal merits or
recommend outcomes. Facilitated processes preserve autonomy and party control over the
content, timing, and structure of any settlement. 2*

B. Advantages of Mediation in Cross-Border Disputes

i Preservation of Business Relationships: Mediation’s non-adversarial framework is
instrumental in maintaining ongoing commercial ties, especially in cross-border
contexts. 2° Parties are more likely to continue business relationships post-settlement
compared to adversarial mechanisms. 26

ii  Flexibility and Tailored Solutions: Unlike litigation or arbitration, mediation allows
bespoke solutions—creative, interest-based outcomes that may include nonmonetary
terms or future cooperation frameworks. 2’ Parties retain control over the resolution
outcome.

iii Confidentiality and Cost-Effectiveness: Mediation is confidential and typically
resolved within a day or two, yielding substantial time and cost savings. ?® Enforcement
typically avoids protracted litigation or arbitration.

C. Legal Framework for Cross-Border Mediation
(i) The UNCITRAL Model Law on International Commercial Mediation (2002/2018)

The UNCITRAL Model Law on International Commercial Mediation, originally
known as the Model Law on International Commercial Conciliation (2002), was revised in
2018 to include provisions for international settlement agreements resulting from mediation.
This law's purpose is to create a consistent set of procedural rules for mediation, covering
aspects like mediator appointment, confidentiality, admissibility of evidence, and the
mediator's role. It also aims to standardize national mediation laws worldwide. In a similar
vein, the Singapore Convention on Mediation came into effect on September 12, 2020, offering
a significant shift in the enforcement of international mediated settlements. This convention
provides a framework for enforcing these settlements across borders, much like the New York
Convention does for arbitral awards. Under the Singapore Convention, parties can enforce their
settlement agreements in other signatory states without needing to rely on existing contractual
or domestic legal procedures. However, enforcement can be refused on specific, limited
grounds, such as a party’s incapacity, the settlement agreement's invalidity, or issues with the
mediator's impartiality or conduct.

(ii) The Mediation Process: Stages and Best Practices

2 L Boulle & A Rycroft, Mediation: Principles, Process, Practice (Butterworths 1997) and L Boulle & M Nesic
1bid (2001); cf. UNCITRAL model instruments.

24 As above

25 IMI, “Signing the Singapore Convention: Cross-Border Enforceability in Mediation” (2018) ; available at:
https://imimediation.org/2018/11/01/signing-the-singapore-convention-cross-border-enforceability-in-
mediation/ (last visited 25th August 2025), see also Yun Zhao (2021).

26 Yun Zhao, “The Singapore Mediation Convention: A Version of the New York Convention for Mediation?”’17(3)
Journal of. Private Internationl Law 538-559 (2022) .

27 Kluwer Arbitration Blog (2020): mediation allows creative, nonlegal solutions versus rigid arbitration
outcomes.

28 IMI report: ~70% of disputes settle within one day; cost and time efficiency benefits.

225



While UNCITRAL does not mandate a fixed sequence, best practice mediation
typically comprises the following stages:
Pre-mediation intake and agreement to mediate
Opening session with mediator and framing of issues
Joint and separate caucuses for negotiation
Drafting of a mediated settlement agreement (iMSA)
Finalization, signing, and possible referral to enforcement under Singapore Convention or
recording under the Model Law

o a0 o

Essential best practices include adherence to neutrality, full disclosure, cultural
sensitivity, and ensuring parties enter mediation in good faith.

D. Hybrid Mechanisms: ArbMed, MedArb, and Concurrent Processes

Hybrid dispute resolution offers flexibility by combining arbitration and mediation. The
Arb-Med-Arb process, for example, begins with arbitration, which is then paused for
mediation. If a settlement is reached, it can be made into a binding consent award that is
enforceable under the New York Convention. In contrast, Med-Arb is a process where an
unsuccessful mediation automatically transitions into arbitration. A third model, concurrent
proceedings, enables parties to pursue mediation while simultaneously reserving their right to
arbitration. The Singapore International Mediation Centre (SIMC) and SIAC offer an Arb-
Med-Arb protocol to facilitate turning mediated settlements into enforceable consent awards.

(i) Challenges and Lacunae in Cross-Border Mediation

a. Cultural Differences and Communication Barriers: Divergent cultural norms—such as
indirect vs. direct communication styles—can impair understanding and negotiation
outcomes. Mediators must be culturally competent to navigate such complexities. 2

b. Lack of Binding Precedent and Enforceability (Pre-Singapore Convention): Prior to the
Singapore Convention, mediated settlements lacked formal enforcement mechanisms,
necessitating enforcement through domestic contract law, often resulting in time-
consuming litigation and variable outcomes. 3°

c. Reluctance of Parties to Engage in Good Faith: Parties may enter mediation only
superficially, with limited commitment to resolution, undermining effectiveness. The
absence of mandatory good faith standards remains a concern.

d. Quality and Regulation of Mediators: The absence of global mediator standards leads
to variability in mediator competency. Differences in domestic regulation may erode
confidence in mediated processes. 3!

VIII. IDENTIFYING LACUNAE AND PROPOSING SOLUTIONS
A. Aligning National Arbitration Laws and Judicial Approaches

(i) Wider Adoption and Consistent Interpretation of the UNCITRAL Model Law

2 Anmol Kumar, “Cultural and communication barriers in mediation and implementation”, available at:
https://www.mondaq.com/india/arbitration-dispute-resolution/905952/cultural-aspects-with-regards-to-
resolving-disputes-in-india.

30 Mondaq and Fenwick Elliott analyses on inconsistency and enforcement failures prior to Convention.

31 Challenges in cross border implementation: regulatory divergence and mediator quality.
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Despite India's enactment of the Arbitration and Conciliation Act, 1996, which
substantially incorporates the UNCITRAL Model Law on International Commercial
Arbitration, divergent national applications persist across jurisdictions. 32 Uniform
interpretative practices—particularly concerning interim relief, public policy, arbitrability, and
venue—remain elusive. Greater harmonization is achievable through consistent judicial
reference to UNCITRAL’s Explanatory Notes and the 2006 amendments, which modernized
standards on interim measures and recognition. 33 Such alignment would minimize forum
shopping and contribute to a more reliable and predictable global arbitration landscape.

(ii) Judicial Training and Specialized Commercial Courts

While India has established commercial courts under the Commercial Courts Act, 2015,
divergence persists in arbitration-related decisions, particularly with respect to enforcement of
emergency awards, arbitrability of disputes, and interpretation of public policy. ** Training
programs for judges and legal officers—akin to the International Academy for Judges
Training—should be institutionalized. Further, dedicated arbitration benches within High
Courts could ensure jurisprudential coherence and reduce appellate fragmentation. 3°

B. Enhancing the Efficacy of Interim Measures
(i) A Global Convention on Interim Measures?

The lack of a multilateral treaty equivalent to the New York Convention for interim
relief remains a key impediment to uniform enforceability. 3¢ Although article 17 of the
UNCITRAL Model Law (2006) provides a framework for binding interim measures,
enforceability is restricted to jurisdictions that have adopted the Model Law. 37 The creation of
an international convention on interim relief could improve predictability for businesses by
standardizing how such measures are enforced across different countries.

(ii) Strengthening Emergency Arbitrator Provisions

Amazon.com NV Investment Holdings LLC v. Future Retail Ltd. affirmed that
emergency arbitrator awards are enforceable in India for arbitrations seated there. This ruling,
however, created a discrepancy: awards from foreign-seated emergency arbitrators are not
similarly enforceable under Part II of the Arbitration Act, which requires a separate application
under section 9. This distinction leads to procedural delays. To align with global practices, it
has been suggested that statutory changes should incorporate the recognition of foreign-seated
emergency awards, as recommended by the 246th Law Commission Report.

C. Addressing Multi-Party and Multi-Contract Complexities

32 UNCITRAL Model Law on International Commercial Arbitration, 1985, with amendments as adopted in
2006.

33 Explanatory Note by the UNCITRAL Secretariat on the 1985 Model Law, as amended in 2006.

3% Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc. (2012) 9 SCC 552.

35 Commercial Courts Act, 2015 (India); See also Law Commission of India, 253rd Report on Commercial
Courts, Commercial Division and Commercial Appellate Division of High Courts Bill, 2015.

36 Gary B. Born, International Commercial Arbitration 1102 (Kluwer Law International, 3™ edn. (2021).

37T UNCITRAL Model Law, art. 17H.
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(i) Standardized Multi-Party Arbitration Clauses

Modern commercial transactions often involve interlinked contracts and parties, raising
procedural complexities. National arbitration laws and institutional rules vary in their approach
to consolidation and joinder. *® The adoption of UNCITRAL’s guidance notes on multi-party
arbitration clauses, combined with harmonized institutional practices, would enhance
procedural predictability.

(ii) Development of Jurisprudence on Non-Signatories

A strong legal framework, established through appellate court decisions and statutory
clarification, is crucial for managing the complexities of corporate structures, as India's legal
precedents on binding non-signatories remain inconsistent. The "group of companies" doctrine
has seen support in cases like Chloro Controls India Pvt. Ltd. v. Severn Trent Water Purification
Inc., yet it continues to be applied inconsistently.

D. Refining the Public Policy Exception in Enforcement
(i) Towards a More Uniform and Narrow Interpretation

The expansive and inconsistent application of the Arbitration Act's public policy
exception (Section 48) is a persistent issue. Courts often invoke vague concepts like "justice"
and "morality" to broaden its scope. Implementing a narrower, principle-based approach—in
line with article V(2)(b) of the New York Convention—could improve consistency and reduce
unnecessary judicial intervention.

(ii) Proportionality and Balancing Tests

Adopting a balancing test—one that considers the seriousness of a public policy breach
against enforcement goals—could moderate judicial discretion. This concept is consistent with
European legal precedent, as seen in the UK and Germany, where a similar test is central to
public policy analysis.

E. Strengthening the Enforceability and Adoption of Mediation
(i) Universal Ratification and Implementation of the Singapore Convention

India became a signatory to the Singapore Convention on Mediation in 2019 and
formally ratified it in 2023. However, the nation's domestic legal framework has not yet fully
implemented it through comprehensive statutory provisions. Broader acceptance of the
Convention by major trading nations, alongside supportive clauses within Indian law, is
necessary to embed mediation as a standard practice in cross-border commerce.

(ii) Promoting Hybrid ADR Clauses (Med-Arb, Arb-Med-Arb)

Hybrid dispute resolution mechanisms—combining arbitration and mediation—offer
flexibility and efficiency. Institutionalization of hybrid clauses with accompanying procedural

38 UNCITRAL Notes on Organizing Arbitral Proceedings (2016), section IV.
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guidelines (as seen in SIAC and HKIAC rules) would address concerns regarding
enforceability and confidentiality.

(iii) Professional Standards and Certification for Mediators

Accreditation and licensing frameworks for mediators—similar to the International
Mediation Institute’s standards—should be developed under the aegis of the proposed
Mediation Council of India. This will promote trust, competence, and enforceability of
mediated settlements.

F. Leveraging Technology in ADR: ODR, Al, and Blockchain
(i) Online Dispute Resolution (ODR) for Efficiency

ODR platforms are widely used in jurisdictions such as the EU (e.g., European ODR
Platform) and Canada.?* India’s adoption remains limited to pilot projects. Legislative backing,
institutional investment, and judicial recognition are essential to expand ODR’s role in both
commercial and consumer disputes. 4°

(ii) AI-Assisted Dispute Resolution: Ethical and Practical Considerations

Al tools are increasingly being deployed for legal analytics, risk prediction, and
automated drafting. ! However, these tools raise concerns around transparency, bias, and due
process. Adoption must be guided by ethical frameworks and safeguard mechanisms, ensuring
a "human-in-the-loop" system.*?

(iii) Blockchain for Contract Management and Dispute Avoidance

Smart contracts enabled by blockchain can streamline dispute avoidance by automating
compliance.** However, Indian law lacks clarity on legal recognition of blockchain records and
their admissibility. Legislative intervention is needed to standardize evidentiary rules and
address interoperability concerns.**

G. Promoting Ethical Conduct and Transparency in Arbitration

Arbitration frequently faces criticism for its lack of transparency, particularly when it
comes to arbitrator appointments and conflicts of interest. Implementing a requirement for the
disclosure of previous appointments, fee agreements, and diversity statistics—a model already
in use by the ICC and LCIA—could help ensure greater accountability. Furthermore, a
statutory code of conduct for arbitrators and mediators, as proposed by the Justice B.N.
Srikrishna Committee, ought to be put into law.

IX. CONCLUSION AND SUGGESTIONS

39 Regulation (EU) No 524/2013 on online dispute resolution for consumer disputes.

40 NITI Aayog, ODR: The Future of Dispute Resolution in India (2021).

41 Remus & Levy, “Can Robots Be Lawyers?” 30 (3) Georgetown Journal of Legal Ethics, 501-558 ( 2017).

42 European Commission, Ethics Guidelines for Trustworthy AI (2019).

43 Werbach & Cornell, “Contracts Ex Machina” 67 Duke Law Journal, 313 (2016).

44 RBI Circular on DLT and Smart Contracts (2022); Mehta & Arora, “Legal Challenges in Adopting
Blockchain in Indian Contract Law”, 3 NLU Journal of Law and Technology, (2023).
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In an era defined by globalization and technological disruption, cross-border dispute
resolution has emerged as a crucial pillar of international commerce. This article has navigated
the complex interplay between arbitration, mediation, and litigation, shedding light on the
evolving mechanisms and frameworks that underpin the resolution of transnational commercial
disputes. While international arbitration continues to dominate the landscape due to its inherent
flexibility, enforceability, and party autonomy, mediation and hybrid models are increasingly
recognized for their potential to offer cost-effective and relationship-preserving alternatives.
The limitations of domestic court litigation—marked by jurisdictional uncertainties, procedural
inconsistencies, and enforcement hurdles—underscore the urgency for harmonized
international mechanisms. The global legal community's growing endorsement of instruments
like the New York Convention and the Singapore Convention on Mediation reflects a
significant stride toward the standardization of enforcement norms, even as implementation
gaps persist in certain jurisdictions.

A multi-layered, technology-driven system is now emerging for dispute resolution,
moving beyond the traditional choice between arbitration and litigation. This new ecosystem
is shaped by innovations like online platforms for dispute resolution, Al-powered analytics,
and enforcement tools for smart contracts. Nations such as India are becoming key players in
global dispute resolution, thanks to the establishment of institutions like the International
Arbitration Centre at GIFT City and ongoing progressive reforms to their Arbitration and
Conciliation Act. However, achieving true competitiveness requires consistency in procedural
practices, judicial impartiality, and robust infrastructure.

Trends in advanced commercial jurisdictions show a move toward greater respect for
arbitral autonomy and reduced judicial intervention, particularly concerning public policy,
which increases certainty for international parties. These positive changes necessitate a
coordinated international effort to improve legal capacity, promote judicial cooperation, and
integrate new technologies.

The future of cross-border dispute resolution depends on its capacity to combine
traditional methods with innovative, cooperative, and adaptable approaches that overcome
geographical limitations. It is essential to strengthen institutional frameworks, invest in legal
education, adopt digital tools, and promote hybrid resolution models to create a system that is
seamless, fair, and globally trusted, balancing procedural integrity with practical business
needs. This transformation is crucial for a system of justice that extends across borders.
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